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EQUITABLE LIFE
The Treasury Committee agreed today to report to the House (and thus place in the public domain) a letter it had received from Lord Penrose, who is leading the non-statutory Inquiry into Equitable Life, dated 7 February.  A copy of the letter is attached.  

Note for editors:
The Treasury Committee in the last Parliament conducted an inquiry into events at Equitable Life and published a report in March 2001 (10th Report, session 2000-2001, HC 272).  The Committee has kept open the possibility that it might return to the subject after the inquiry by Lord Penrose (established by HM Treasury in August 2001) had been completed.

In October 2001 the Treasury Minister, Ruth Kelly MP, told the Committee that she thought it unlikely that the Penrose inquiry would not be completed by the end of 2002.   In November 2002, in part in response to a letter from Mr John McFall MP (Chairman of the Treasury Committee), Lord Penrose published a statement indicating that he aimed “to report to Treasury Ministers in the summer, preferably in advance of the Summer Recess of Parliament” (Open statement on Penrose inquiry website [ GOTOBUTTON BM_1_ www.equitablelife-inquiry.org] 29 November 2002).

Following that statement, on 3 February Mr McFall—together with Mr Michael Fallon MP (the Chairman of the Treasury Sub-committee)—acting on behalf of the Committee held a meeting with Lord Penrose to discuss the progress of the inquiry.  Since then, Lord Penrose has sent a letter to the Committee setting out the work done by the inquiry to date and the planned timetable for completion.  A copy of the letter is attached (and will be printed together with certain other submissions received by the Committee relating to Equitable Life).

(continued overleaf)

Mr John McFall MP, Chairman of the Committee, said:

“There has been disappointment and concern in some quarters about the length of time the Penrose inquiry has taken.  In the light of the importance of the inquiry to many people, including many elderly people enduring financial hardship, we thought it important that Parliament should be doing all it could to ensure that the inquiry was completed as soon as possible.

The Committee invited Lord Penrose to give evidence to the Committee.  However, we note his reasons—including the judicial nature of the inquiry and a desire not to unsettle the programme for obtaining evidence—for preferring not to take part in a formal public hearing.  Accordingly, Michael Fallon MP and myself met Lord Penrose in February, on behalf of the Committee, to discuss his progress and his timetable for completion of the inquiry.  

In a letter sent following that meeting he has reiterated his plans for completion of the inquiry in July, which will involve completing witness evidence in March and submitting the report to Ministers in June.  We welcome this commitment and strongly hope he will be able to achieve this deadline.”
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	From the Rt Hon Lord Penrose

	John McFall MP

Chairman of the Treasury Committee

House of Commons Committee Office

7 Millbank

LONDON SW1P 3JA
	7 February 2003

	Dear Mr McFall,

	PROGRESS OF THE INQUIRY


At our meeting on 3 February, you thought it might be of assistance to your committee if I wrote with some further background information and explanation of the work that has been undertaken by the inquiry, our progress to date, and the timetable my team is working to in order to enable me to meet the target I have set and deliver my report in the summer. I am happy to do so, and I hope this letter is helpful to the committee.

Timetable for completing inquiry

2. Let me start with the timetable going forward and my own commitment to achieving it. As we announced in November, it is my aim to report to Ministers in the summer, preferably before the parliamentary recess in July. In fact, as I indicated at the meeting, our aim is more taxing than that. We are actually aiming to complete the report, including maxwellisation, in June. The benefit of achieving that delivery date would be that it should give the Minister an opportunity to assess the confidentiality issues arising and to balance the competing public interests in deciding on publication of the report. Any later and I suspect it would be unrealistic to expect the report to appear before the recess. 
3. This is a very tight timetable indeed. It depends crucially on our ability to complete the witness evidence in March, and on having the relevant portions of the draft report available for maxwellisation no later than the beginning of May. I hope the committee will appreciate that achievement of this critical path will be very difficult. The open letter of 29 November set out the main contingencies, but any substantial, unforeseen delay is likely to make it impossible. Essentially I have only 11 weeks to finish taking the witness evidence, make my findings and produce the pre-maxwellisation version of my report. After that the timetable will be largely out of my hands.
4. However, having struck that warning note, I would also like to make clear to the committee my own commitment to achieving the timetable I have set. I am well aware of the importance attached to this inquiry by a range of interested parties, and of the understandable and widespread desire for me to report as soon as I can. I also have my own personal reasons for wishing to expedite my work. Although the time required to complete the inquiry was deliberately left to my discretion, rightly in light of the breadth of the remit (of which more below), the aspiration that I should report in 2002 was one that was shared by me and by the Minister at the launch of the inquiry. It was neither my expectation nor my intention that I would find myself taken away from my duties at the Court of Session for as long as I have been. Clearly I cannot and would not cut corners that would damage the authority and usefulness of my report, but no one is more keen than I am that this inquiry should soon be brought to its conclusion.

Work undertaken to date

5.  We also discussed the nature of the work that it has been necessary to undertake in the course of the inquiry to date. I have remarked before on the breadth of the remit I was given, and the fact that it was deliberately left to me to ascertain the factors that contributed to the situation at Equitable Life at the reference date. Unlike an investigation into specific allegations, I have had to identify and define the significant parameters and questions for myself. It would not have been sufficient had I simply relied on the issues that were being widely cited by others as the causes of the situation, the existence of certain guarantees, the differential bonus policy and the ruling by the House of Lords that the directors had exceeded their discretion in applying that policy. I have approached the question of what led to the situation at Equitable with an open mind.
6. Indeed, as I indicated to you at the meeting, it seemed to me of paramount importance that the inquiry establish as far as possible the financial position of the Equitable Life going back over a period of many years. The necessity to do this had been highlighted by decisions taken by the management of the society in 2000, and especially after its closure to new business. As a first step therefore, my team prepared a detailed analysis of the published financial information, reconciling the different sources, over recent decades. This information was then examined by reference to the extensive range of documentary evidence we have obtained from the society. The process of recovery of documents began with an initial request for groups of records in October 2001 and has continued right up to January this year.  It has been an evolving process, reacting in part to our changing perceptions of the factors that might have influenced the society’s progress. We have examined the actuarial assumptions underlying much of this information, in particular the valuation of liabilities, with the assistance of the actuaries we have engaged for the purpose. This has all taken a lot of time, more than I or your committee might have liked, but it has been absolutely essential preparation for taking evidence from the various witnesses. I cannot stress too strongly to you and the committee the value that I have obtained from this approach. 
7. The work I have described above has confirmed my initial view that there are wider issues than the guaranteed annuity rates, and that the factors leading to the situation at Equitable go back a good deal further than the early 1990s when the GARs came into the money. Of course the scope of the inquiry also goes wider than the Equitable’s finances. While we have been investigating the financial information, we have also been active in looking at the conduct of the business by the society’s management, how that management worked, the regulation of Equitable within the wider regulatory context, and the work of Equitable’s auditors within the context of the applicable standards. These issues have also required my team to examine and collect a great deal of documentary evidence from a variety of sources. I am grateful to all those who have co-operated so far with my inquiry, which includes Equitable, Ernst & Young, the Treasury and the FSA, as well as a great many policyholders. 
8. Despite this co-operation, obtaining the documentary evidence has been hard going, and has taken a great deal more time than I had anticipated at the outset. In part the time required has reflected the broad nature of the inquiry, the need to cast wide during the early stages of the inquiry before narrowing the focus, and the attendant difficulty in specifying all the evidence that we would need from the vast archives of material held in storage following the closure of the Society to new business. But it is also the case that the inquiry has taken place against a background of litigation, both active and threatened, and professional disciplinary proceedings. Thus all the main parties to the inquiry have insisted that the documents we seek pass first through the hands of their respective legal advisers for scrutiny. That they should wish to review and assess the material made available to the inquiry is understandable, but it has had a significant impact on the timetable. 
9. Commentators have expressed surprise at the relatively advanced stage at which we have chosen to invite witnesses to make statements to the inquiry. There are various points to make in that respect. In an inquisitorial process of this nature, dealing with highly technical issues going back over a long period of time, it is essential to understand the available documentary evidence before seeking to clarify, confirm, challenge or expand that understanding through witness evidence. A proper understanding of the documentary material is also essential to narrowing the scope of oral evidence, and to developing a focused and structured approach to the examination of witnesses. We began our programme of taking witness evidence in a more formal way in October last year, when we had a sufficient understanding of the overall picture to make that a worthwhile exercise. But, it would be wrong to infer that we had not engaged face to face with some parties much earlier than that. (I can confirm in passing that it was the programme of taking witness statements from the regulatory witnesses, not witnesses more generally, that began in January.) 

Other issues

10. You have also asked me about statutory powers, the adequacy of the resources at my disposal, and about publication. Let me deal briefly with these points in turn.

11. I have borne in mind throughout the inquiry that Ministers have indicated that they would give me powers if I needed them. Although there are respects in which the absence of statutory powers has been a constraint, I am far from convinced that statutory powers would have made as much difference to the rate of progress as some commentators have assumed. Parties involved in litigation and other proceedings would have been just as likely to want to review the evidence being made available and to assess the implications for them, in the context of those processes, of disclosing material to the inquiry and allowing the inquiry to form and express views on that evidence. And it is likely that, with a view to protecting those parties’ wider interests, the exercise of those powers would have been challenged and the inquiry might well have spent time debating the extent of those powers, and their exercise, very possibly in court. In short, powers have disadvantages as well as advantages as compared with the informal approach I have been able to adopt.

12. As for resources, I was assured at the outset by the then permanent secretary to the Treasury that I would have access to all the resources that I could reasonably require. It took some time to establish what resources I needed, and the demands of the inquiry have fluctuated from time to time, but I would like to assure the committee that I have not been denied any resources that I sought. 

13. On publication, I have explained that I have no power to publish, and given the nature of the legal constraints that apply to the disclosure of information about life offices and their policyholders, it is doubtful whether I could have been given such a power. However, as with previous inquiries involving confidential commercial and regulatory information, the usual and proper approach is that the decision to publish must be a matter for Ministers, who must exercise their discretion diligently in assessing and balancing the competing public interests at the stage of taking the appropriate decision. It would not be right for Ministers to constrain the exercise of that discretion in advance, and it would not be right for me to offer any views as to how that discretion might be exercised. I have proceeded on the basis that the Minister has stated that publication in full is the preferred outcome.

14. Finally, I would like to reiterate to the committee that, in taking forward my inquiry, I have been acutely conscious of the significant interests that the many policyholders and former policyholders of the Equitable Life have in my work. I am aware of their concerns, including their concerns about the time being taken in completing the inquiry, and I am aware that many of them are elderly and may be enduring financial hardship and considerable personal distress. Whatever the outcome of the inquiry, policyholders have a clear interest in knowing my findings. I have therefore sought to inform representative groups of my interest in their situations, to discover the issues that matter to them, and to engage their help in collecting evidence to ensure that their voice is heard and that attention is given to their concerns. 

Yours sincerely,

Lord Penrose
