Note of meeting between Peter Scawen of Equitable Life Trapped Annuitants (ELTA) and The Office of Sir John Chadwick (Sir John, Simon Bor and Laurence Emmett): 8 July 2009, 2:30

ELTA Response

Introduction

Following the meeting on July 8th and receipt of the meeting notes, there was a brief exchange of e-mails to clarify some issues. This response sets out to deal with the points that were left open or in my opinion required some additional comments.

Subsequent to the meeting I have also provided the following additional information:

i. Data tables based on information extracted from the database of plaintiffs.

ii. Illustrative loss calculations for policies purchased in each year from 1990 to 2000 against each of the main conventional annuity choices (level, 3% escalating, 5% escalating and RPI-linked) - 44 in total as a result

iii. An explanation of the Annuity model used by ELTA

1) Head A and Head B Claims

Following an exchange of e-mails, it is my understanding that:

i) ALL WPAs have a Head B claim

ii) All post 1995 (logically I think that means 1995 and onwards) WPAs also have a Head A claim

iii) NO pre 1995 WPAs have a Head A claim

The open question is if a Head B claim is strong enough in its own right within the terms of the scheme and the findings by the Ombudsman of injustice.

i) If the answer is YES then pre 1995 WPAs have a claim

ii) If the answer is NO then pre 1995 WPAs do not have a claim

It is my opinion that a Head B claim is strong enough in its own right to support a claim for ALL WPAs

2) Head B Loss and related issues.
I would like to develop the note at paragraph 12 on page 2.

A) Although it is unlikely that with-profits annuitants would specifically have had regard to the regulatory returns in themselves, they were entirely reliant upon the representations regarding Equitable's financial strength and those in turn were based on the regulatory returns. As a result, the annuitants were all indirectly reliant upon the regulatory returns and Equitable's financial regulation and as a result, reliant upon the regulator to protect them in that respect. As can be seen from the model of the with-profits annuity, with-profits annuitants were acutely reliant upon Equitable's underlying financial strength. Certainly, in this respect, albeit the regulator did not technically owe a direct duty of care or statutory duty to the annuitants, the practical effect is that there was a de facto duty and this is recognised by the Parliamentary Ombudsman's findings related to the regulator's shortcomings, the effect upon the returns and the injustice suffered and it is recognised by the acceptance for the need for an ex gratia compensation scheme.

The problem for all consumers in an increasingly complex society, that we cannot possibly have the expertise to understand the underlying technology, science of finance. For example how can we determine if a plane is safe to fly or a car roadworthy? The simple answer is that we cannot so we are entirely reliant on Government managed and controlled regulators whose task is to employ staff to perform these functions for us and the Government to ensure that they have the necessary powers and resources to perform these functions.

An argument that, both assumes that the full returns were available to the regulator were equally available to the public and that policyholders are in effect required to have the actuarial expertise to study and interpret the returns, cannot stand serious scrutiny.

B) With respect to the Head B loss, it is inescapable that action could have been taken by Equitable to stabilise its financial position with proper regulation. If it had done so, it would not have been as heavily reliant upon equities with such a low solvency margin and the sharp falls in the underlying assets in comparison to the contractual guarantees would not have occurred. We have supplied illustrative loss calculations for policies purchased in each year from 1990 to 2000 against each of the main conventional annuity choices (level, 3% escalating, 5% escalating and RPI-linked). Each of those policy calculations - 44 in total as a result - contains the with profits annuity payment details and each shows very significant drops in the income received between the 2002 and 2003 policy anniversaries. Neither the severe degree of those cuts nor the inability for those policies to recover was sustained by other providers. (Nor indeed will the further cuts that those policies will suffer this year and next be similarly sustained). These events would certainly not have happened if proper regulation had taken place. Plainly as a result, there is clear injustice sustained by with profits annuitants and a substantial Head B loss for each with profits annuitant.
Further, the loss calculation tables also show that ALL policyholders suffered a comparable reduction in income between 2002 and 2003 of between 25% and 30%, irrespective of policy type they had chosen (level, 3% escalating, 5% escalating and RPI-linked) and irrespective of WHEN the policy started, since WPAs had no choice but stay with the Society and live with the consequences of any act of commission or omission made by the regulator. 

As pre-1995 annuities have suffered equally as post 1994 annuities, the inescapable conclusion must be that the regulators failure to act has had a comparable effect on all annuitants, irrespective of the start date of the annuity, and thus are equally entitled to be included in any ex-gratia payment scheme.
3) European Parliament

I consider that the entirety of the European Parliament Report will be of interest and relevance to Sir John Chadwick as it set out clearly the regulatory responsibilities of the Government and the key importance with which the European Parliament fixes those regulatory issues. They are of central importance to prospective policyholders and have a fundamental role in any policy purchase in the sound financial regulation of the underlying institution.

The key passages can be found at:

35/385 - fourth paragraph;

44/385 - fourth paragraph;

45/385 - fourth paragraph;

51/385 - fourth paragraph;

58/385 - first paragraph & final paragraph (including balance at first paragraph 59/385);

67/385 - Summary; and

117/385 to 120/385 - paragraphs 5, 8, 12 and 14 to 17."
Peter Scawen
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