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Introduction 

1. I have spent some five years looking into the issues facing the with-profits annuitants of Equitable Life (ELAS). During that time I have established two organisations, EQUITABLE LIFE TRAPPED ANNUITANTS (ELTA) with some 2,500 members, approximately 5% of the total annuitant community, and ELTA CLAIMS LTD (ECL) that represented the community of over 400 policyholders in the recent court case.

This has enabled me, in conjunction with the lawyers of Clarke Willmott, their associated counsel and actuaries, to acquire extensive knowledge and experience of not just the policies themselves but also the issues facing annuitants when trying to determine the quantum of compensation that each should receive for each policy.

2. I have made written submissions to the Parliamentary Ombudsman and to the EQUI enquiry in Brussels.

Incredible as it seems, it appears that the Government and Parliament is trying to develop a compensation scheme for the ELAS with-profits annuitants without any data and consequent statistical analysis of the issues.

This submission will try to address this point based on my experience to date and is offered in the hope and desire that an approach will be developed that treats all with-profits annuitants fairly with respect to each other (and I must stress again fairly to other policyholders with equal claims) but with due respect to their privacy and the personal issues that they are facing and not least with a sense of urgency before more of the people whose interests I represent die.

I was unable to attend the session held on Thursday 29th January, though I was able to submit my 3rd written submission beforehand and now offer this addition 4th written submission having read:

a) UNCORRECTED TRANSCRIPT OF ORAL EVIDENCE 

To be published as HC 219-i

B) JUSTICE DELAYED: THE OMBUDSMANS’S REPORT ON EQUITABLE LIFE 

Second report of session 2008-09 Volume II

These documents raise a number of issues that I consider need to be covered in more detail.

1. Executive Summary

2. Points arising from the meeting of 29th January

3. Financial Compensation.

4. A With-Profits Annuitant – Case study (Mr & Mrs F)

5. Caveat Emptor

I would like to thank the committee for allowing me to make a further written submission and for their support of the policyholders’ claim for compensation. We will not succeed in receiving justice save with them and through them save with the support of parliament as a whole.

Executive Summary

1) The numbers and statistics we use unless specifically stated otherwise are derived from the community of with-profits annuitants that participated in the litigation with ELAS. It has been argued that this group may not be a typical sample and the analyses and projections are therefore skewed in some way.  I think I can positively state that they are likely to be skewed but how and in what direction I have no idea. 

We have stated that we estimate that the losses incurred by the annuitants are of the order of £6 billion +-20%, (see 2nd written submission), which itemised how the figures were determined. Colin Slater and I have discussed our respective figures and he is of the opinion that ELTA’s are too high. I think EMAG’s figure is too low because it fails to take into account the full losses sustained by annuitants. Again I think I can positively state that both figures are likely to be wrong but who is closer to the real figure only time and a lot of work will tell.

It is a sad reflection on the discussions that we are having and on the approach that the Government is trying to introduce, that the information provided by ELTA is THE ONLY source of reliable data about the annuitants. Clearly, the Treasury has been in a position to request information from ELAS (and indeed as far as is necessary the Prudential) for a very considerable period. Until we have reliable data then no compensation figure for any policy can be decided.  Any scheme of payments introduced will be neither transparent nor fair nor just.

2) The personal circumstances of each individual with-profits annuitant vary so much that it is difficult to envisage a just and fair methodology that can be developed WITHOUT VERY INTRUSIVE ENQUIRIES into their financial affairs and that MUST inevitably involve inviting annuitants to make written submissions to Sir John Chadwick and in effect to set out their circumstances to him so that he can set out the criteria in respect of the issues raised by the Government. I regard such a process to be wholly unacceptable.

3) Any process that does not treat each policyholder strictly and demonstrably on the basis of their individual financial loss invites legal challenges to the whole process and from individuals or groups of individuals with all the consequent delay and costs.

4) When the detail of each individual’s life and circumstances is considered, the concept of “disproportionate loss” simply does not and cannot work in any way that is fair and just. If Sir John Chadwick’s brief cannot be changed, then Parliament must demand that he allows ELTA, and others such as EMAG of course, full access so that we can assist him in making the distribution as fair as is possible. After all “disproportionate loss” does not by definition exclude each and every case being considered, deciding that all annuitants have been so affected and allocating money in a just methodology to all of them.

5) The only just methodology that ensures that this compensation process is not open to challenge in the courts, is to do the detailed research to determine individual losses, aggregate them and allocate the compensation on a pro-rata basis per policy for each and every policyholder class (see Financial Compensation below).

6) Having said all of that, I am most concerned currently by the very small proportion of policyholders that are in fact covered by the elements accepted in the Government’s response. I regard such a conclusion to all the energy and work devoted to this issue by the Parliamentary Ombudsman, the thousands of policyholders who have complained to their MP’s, Parliament itself with a loss of parliamentary time and the various pressure groups to be a disgraceful demonstration of the contempt that the Treasury apparently holds for the public.

1) Points arising from the meeting.

a) I entirely support the comments made by Ms Abraham and Mr Olgilvie, which are expressed so eloquently that there is nothing left to add, save perhaps that the Government’s actions seem almost to invite a judicial review, further delaying the compensation process.

b) Q42 Kelvin Hopkins. The mechanism described will work perfectly for the annuitants save that in order to allocate the money, one needs to know exactly what each policy has lost so that the compensation can be correctly allocated. The allocation process is trivial, collecting that data is a major task. I will address this in more detail below.

c) Q46 Mr Prentice. The phrase “disproportionate impact” will come to haunt the Government, this enquiry and all policyholders. How do you distinguish between a person who has lost 50% of his income but owns two properties compared to someone who has no assets and an income that is ordinarily adequate to live on but not enough to pay for occasional items, new boiler, replacement car, etc? Or take Mr & Mrs F whose details are set out below who apart from losing 50% of their income now have to face the real possibility that Mrs F will have no income if Mr F dies soon?

Each policyholder will have grounds for arguing he/she has been “disproportionately impacted” depending on their personal circumstances. It would indeed be obscene if each of the 50,000 annuitants were required to justify their claim against other annuitants and policyholders and it beggars belief how anyone could develop a scheme of payments that was seen to be just and fair, without in effect Sir John Chadwick “trying each claim” and making a judgement on very individual criteria to determine the “classes of policyholders”.

d) Q56 Mr Skinner. Actuaries have already been engaged extensively by ELTA and ELAS in considering issues of loss and their details are a matter of public record. . 

e) Q58 Mr Prentice. I am not sure why this is “baloney” as in fact whilst the "typical” relative loss for different types of policy can be determined without individual details the exact actual individual loss and therefore the proper aggregate amount cannot. Each policy must be evaluated, the loss determined and aggregated with all the other policies. The data that Equitable has is vital but it is not the only data that will be needed. 

f) Q68 Chairman. With respect ELTA has provided data values of its estimated claim based on our experience in court. They are robust figures derived by actuaries and whilst I accept the sample may be skewed, to date it is the only statistical sample available to the committee regarding annuitants’ losses.

2) Financial Compensation.

No matter how “disproportionate loss” is finally expressed arithmetically, I cannot envisage any process other than investigating each and every policyholder’s annuity in detail and determining their loss, and aggregating all their losses to determine the correct aggregate loss for annuitants. 

It is only with this amount of data can Sir John allocate what funds that are made available by the Government in a fair, just and most importantly transparent fashion. 

I have set out previously, the written submission I made to this committee prior to the meeting of January 29th but I will restate here in a somewhat different format.

The data that Sir John will require is as follows:

A) For each individual annuity policy:

· consideration

· commencement date

· anticipated bonus rate (anything between 0% and 7.5%)

· whether the guaranteed interest rate applied (policies pre-dating July 1996)

· spousal benefits (anything from 0% to 100%)

· initial guarantee period (anything from 0 to 10 years)

· dates of birth of policyholder and spouse

· the relevant annuity rate (unique to those circumstances)

· the actual annual payments for each year of the policy. This includes these four element:

· The basic annuity

· Declared bonus annuity

· The un-guaranteed annuity

· The total gross annuity

This data is available from ELAS and now the Prudential.

It has been suggested that if the most recent year’s annuity statement is available then it is possible by backward iteration to determine much of the data above. In theory this is correct but because of the discontinuity of payments in the period 2002 to 2006, (following the closure of ELAS for new business) this is not in fact feasible. In any event much of the other data required to correctly undertake this work is still required.

B) Global 

1) The annual declaration by ELAS and now the Prudential of

· The Declared Bonus Rate

· The Overall Bonus Rate

· The detailed changes made each year in the period 2002 through 2006 whilst the Society was adjusting annuity policy payments to bring them into line following its closure for new business.

2) From the Prudential its estimate of future bonus rates. It must be noted that relatively minor changes to this has a profound effect on the quantum of losses for each policy so that in order to ensure transparency, this number (or numbers) should be cross referenced by an independent expert 

3) If policyholders are to be awarded a lump sum payment, then an independent assessment of future discount rates is essential, again to ensure transparency.

C) From each individual policyholder

Each policyholder  will need to submit what their “alternative transaction” would have been had they not purchased the with-profits annuity as a result of this mal-administration. 

The Alternative Transaction is their choice of one of the other annuity types offered at the same time. Typically these were as follows:

· A guaranteed level annuity

· A 3% escalating annuity

· A 5% escalating annuity

· An RPI linked annuity

Each annuity type will produce a different, very different quantum of loss and thus any claim must be substantiated with written evidence, unless the choice was a guaranteed level annuity, which was the alternative transaction of choice by the majority claimants in the recent court case. 

My experience when a cross-section of Equitable annuitants were supplied with the starting levels of the alternatives and asked to consider the alternative product they would have purchased is that 

· 57% would have chosen a level;

· 23% a 3% escalating annuity; 

· 8% a 5% escalating annuity; 

· 12% an RPI-linked annuity.

D) From the actuarial profession.

· Each policy has a unique starting annuity rate depending on the choices set out in A) above and the state of the market at the time. Somewhat surprisingly I am told that this type of data is not generally retained by ELAS (or the industry in general) but it must be calculated from other data that they hold.

· The current mortality tables.

With all of this data, it is possible to determine:

· What the with-profits annuity would have paid over the actuarial life time of the policy, taking into account all the reductions that have occurred and will occur in the future; and

· What the “alternative annuity” would pay over the same period.

The difference between the aggregate values of the two over the lifetime of the policy is the loss. This may seem like a very onerous task but in fact the calculation is fairly routine once the data has been collected.

The aggregate loss for all the policies represents the total quantum of the claim for the with-profits annuitants class of policyholder.

There will of course be a similar, though different in detail, process that has to be followed for each of all the other policyholder classes.

The aggregate of all the losses for all policyholder classes then represents the total quantum of losses and with that, the compensation made available by the Government can be easily distributed across each policy in a just, fair and transparent manner. More importantly it will not be open to challenge through the courts. 

3) A With-Profits Annuitant – Case study (Mr & Mrs F)

This husband and wife have been in contact with me by phone, letter and e-mail for some years and recently sent a copy to me of a letter they had written to The Treasury, enclosed at Appendix A, with their consent of course, save for details that would identify them. Even at this late stage in their lives and in their very difficult situation, they do not want their personal and private details to be open to one and all.

Their letter sets out clearly typical issues facing probably the majority of annuitants.

They had their own business, saved prudently for their retirement, which they effected in 1989 and as can be seen had a decent pension of just over £31,000 per annum but made up of 7 separate pensions consisting of 5 with-profits annuities from Equitable Life, plus a further two conventional annuities one from Equitable and the other from GE, plus of course their state pension which I assume started on their respective 60th and 65th birthdays.

Mr F had suffered a number of illnesses with the most recent scare, the possibility of cancer of the liver, yet to be confirmed. Obviously we all hope and pray that this prognosis is not correct and this burden at least can be lifted from Mr F’s shoulders.

But Mr & Mrs F present some typical issues regarding compensation that we must recognise:

1) They have multiple policies with Equitable Life.
2) With an income of £15,000 per annum plus say another £10,000 from their state pension, they actually have a “reasonable” income, but since they have a mortgage their discretionary income is probably extremely limited. (I regard discretionary income as that amount of your income that is not pre-committed to paying standing costs, mortgage, utilities, etc, small amounts of savings to cover exceptional costs that arise from time to time, boiler breakdown, major car repairs).

Through no fault of their own, annuitants have set aside money prudently for their retirement and now find that yes they can manage, and they will cut back, rely on family and social services, but the period of their lives when they tried to ensure they would not have financial worries is now one of stress and anxiety.

With a 50% reduction in their annuity income from ELAS, Mr & Mrs F have been catastrophically affected by the demise of ELAS. That, of course is self-evident but even a small reduction in a family’s overall income, even as low as 10% might create financial problems that would not be automatically evident from a cursory glance of the loss tables. For example a couple with no or limited assets might have an income capable of meeting their needs, if they had a mortgage and some debts arising from purchases so that their discretionary income is in effect zero and any reduction will create problems for them. 

3) Mr F is not healthy and he is concerned that his wife will be left without adequate financial resource in the event of his early death. I have no doubt that this alone is adding substantially to his level of stress, which as is generally accepted is a primary driver at least in heart disease and some cancers.

In my many conversations with annuitants over the last 6 years, the one constant theme is illness and concern for the future arising from this catastrophe that has befallen them through no fault of their own.

4) Their financial situation will get worse, even assuming a long and healthy life, as their annuity is guaranteed to decline each year for the foreseeable future. Of course if Mrs F is widowed then her situation will be close to disastrous.

This again is not atypical. The problem that it creates for Sir John Chadwick is that any annuitant might fail the “disproportionate loss” test today but pass it in a few years time when this is all forgotten. That is quite unacceptable and unjust. The only way to ensure that Mr & Mrs F at least feel decently treated is to ensure that they get their share of the money that Government feels it is able to put on the table.

So to summarise, when you look at the detail of each individual’s life and circumstances the concept of “disproportionate loss” simply does not and cannot work in any way that is fair and just. As stated, if Sir John Chadwick’s brief cannot be changed, then Parliament must demand that he allows ELTA, and others of course such as EMAG, full access so that we can assist him.

4) Caveat Emptor

People objecting to any compensation being paid to policyholders frequently quote this phrase as if it represents the legal position. There are several problems with:

1. It is not a law. If I may quote from the Concise OED: “Caveat Emptor: the principle that the buyer is responsible for checking the quality and suitability of goods before purchase.” So it is not some binding term in a contract just some pithy advice. Not to be ignored of course but not mandatory.

2. Even if it is, it is the wrong law. The entire point is that these circumstances relate to a regulated industry. Indeed, there is a substantial argument that these are contracts to which the principle of “utmost good faith” applies as insurance contracts. It is nonsense to raise an irrelevant “legal” phrase entirely out of context. The entire point is that the with-profits annuities were compulsorily purchased contracts to provide a “safe and secure” income in retirement and were specifically approved by the Government for this purpose from a body, which was subject to regulation by the Government and provided them in a way that was regulated.

3. Ignoring the fact that it is not a law and is not applicable, what exactly might this mean in the context of ELAS? 

In today’s highly complex world it is impossible for anyone to be an expert in the products and services available today. How do you determine if the car you are driving, the plane you are flying in, has been designed carefully and prudently, and does not have inherent faults known to the manufacturer, the regulatory authorities etc. Nobody outside a select few of technicians and engineers have that capability. We are entirely reliant on the expertise and integrity of the manufacturer and the endeavours of the regulating authorities to ensure that products comply with the agreed industry standards. That is an analogy but it is obvious how it applies to financial services and it is exactly why as a result that financial services is a regulated industry.

There is no possibility that policyholders could have understood the very technical details of the with-profits annuity and were entirely reliant on  the effectiveness of the regulatory system. The policyholders were let down.

With all due respect the principle of caveat emptor does NOT apply in this situation.

Peter Scawen

Chairman Equitable Life Trapped Annuitants

Appendix A
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1 write to you in the knowledge of your valuable assistance in a fair solution to the Equitable problem.
Because of the recent statements in Parliament last week and my personal problems I can not afford to
wait another eight years nor possibly another eight months. I believe there was a suggestion of an early
‘Interim Payment’ to benefit ‘Proportionally Disadvantaged  parties . Along with my fellow With
Profit Annuitants and their dependants who have suffered the most severe penalties - exacted by the
society since year 2000 in particular years 2003/2004 when the final bonuses were almost one hundred
percent withdrawn we believe resulting in With Profit Annuitants paying the major price in keeping the
society solvent . Many of us have seen our lives very badly affected and it could be suggested that the
whole sorry affair has contributed to many other unexpected problems other than loss of money such as
health and family.

1 am trapped in more ways than one, Equity Release is not an option as my wife is fourteen years my
junior and at her current age I am unable to obtain an adequate sum and anyhow capital now produces
little return. My home is big, old and very costly to maintain and now impossible to sell at a realistic
price and offers no short term solution.

As time could be pressing and the subject urgent I would be very appreciative if you could present my
case before any Body or persons who could quickly process and consider my claims. Hopefully you
may be in a position to assist and I assure you of my thanks for any assistance you can offer.

Yours ;sincqrq’fy
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I am attaching what I hope are adequate details to support my claim and would be happy to provide any
confirmation or further detail required.

Ce.

Mr Peter Scawen ELTA
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[image: image2.jpg]Mr 4w IS born 19- 04- 1930 [78 years and 9 months].
Mrs Ssin MBI born 02-06-1944 [64 years and 7 months]

Health record A H Fisk. 2003 stroke. 2006 Bells Palsy. Skin cancer removed.2008 heart

disease diagnosed. Liver tumour ,scans and biopsy in progress.

Mortgage £35,000 short term, interest only.
Personal assets of approximately £9,000.

Outgoings estimated exceeding income by a minimum of 20% excluding any travel / holiday
costs and unexpected maintenance repair and replacement expenses.

Pension savings invested of approximately £300,000 from Equitable pension policies plus
transferred from Abbey Life and other provider all invested in Equitable Life With Profit

Annuities.

INCOME Year 2000 Equitable life

Commenced 01.10.1989 Ref. P2005470
£18,815.60p -£10,190.48p = - 54.16%

Commenced 01.04.1990 Ref. R0276441

Year 2008 Transferred to

Prudential

Ref. 190122/0570365610
£8.625.12p

Ref. 190118/0570491740

£3,572.78 p  -£1970.54p —55.15% £1,602.24p
Commenced 01.06.1990 Ref.R0103131 Ref.190206/057037990
£937.58p -£519.74p =-55.04% £417.84p
Commenced 01.05.1995 Ref. ANN0024902 Ref.190125/0570091190
£3,643.27p £1,584.07p =-43.05% £2,059.20p
Commenced 01.05.1988 Ref. ANN0051242 Ref 190125/0570215760
£4305.01p - £1.326.97p=-30.82% £2.978.04p
£31,274.24p Total -£15,591.80p=- 50% Total £15,682.44p Total

Plus other private annuity pension.
Commencing 2003 Equitable Life.
Commencing 2004 G.E Life.

Total of all pensions annual gross 2008
Plus DHSS State Pension.

Estimated loss of Equitable with profit annuities in years 2000 -2008 of approx £70600 &%,

Continuing to decrease year
on year

£33.40p
£785.00p
£16,500.88p

taking no account of any improvements and benefits as enjoyed before 2000.
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